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1. INTRODUCTION

Avrticle 32 of the Indian Constitution is a fundamental right that empowers individuals to directly
approach the Supreme Court for the enforcement of their fundamental rights. It is often referred
to as the "Right to Constitutional Remedies." This provision is a crucial component of the
Constitution, ensuring that citizens have an accessible and effective mechanism to safeguard their
fundamental rights against any violation.

During the drafting of the Indian Constitution, the framers recognized the need for a specific
provision that would enable individuals to seek legal remedies directly from the highest court in
cases of fundamental rights infringement. Article 32 serves as a constitutional guarantee to protect
citizens against executive and legislative excesses, reinforcing the principle that fundamental

rights are not mere paper guarantees but enforceable in a court of law.

Importance of the Right to Equality:

The Right to Equality, enshrined in Articles 14 to 18 of the Indian Constitution, is fundamental
to the democratic fabric of the nation. Article 32 becomes particularly significant in upholding
this right as it provides a direct and expeditious remedy for individuals who experience

discrimination or unequal treatment.
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e Equal Protection of Laws: Article 32 ensures that every citizen is equally protected by the
laws of the land, irrespective of their background, caste, religion, or gender.

e Safeguard against Arbitrary Actions: The right to approach the Supreme Court directly
acts as a deterrent against arbitrary state actions, fostering a culture of accountability and
fairness.

e Ensuring Social Justice:Article 32 plays a pivotal role in promoting social justice by
addressing cases of discrimination, ensuring that marginalized and vulnerable sections of
society have a means to seek justice.

e Preserving Rule of Law: By allowing citizens to seek remedies directly from the highest
court, Article 32 reinforces the rule of law, emphasising that no one is above the

Constitution and its principles.

In essence, the Right to Equality, bolstered by the provisions of Article 32, serves as a cornerstone

in the protection of individual rights, promoting a just and inclusive society.

2. Historical Context:

The framing of the Indian Constitution in the aftermath of gaining independence in 1947 holds
historical significance as a transformative and visionary endeavour. The Constituent Assembly,
representing the diversity of the nation, embarked on the monumental task of crafting a

constitution that would serve as the guiding document for the newly independent India.

The historical context was marked by the end of British colonial rule and the partition of the
subcontinent into India and Pakistan. The traumatic experience of partition, accompanied by
communal violence and displacement, underscored the urgency of establishing a stable and
inclusive governance framework. Against this backdrop, leaders such as Jawaharlal Nehru, B.R.
Ambedkar, Sardar Patel, and others recognized the need for a constitution that not only defined

the structure of the state but also enshrined the values of justice, liberty, equality, and fraternity.

The Constituent Assembly, chaired by Dr. Rajendra Prasad, comprised representatives from
various communities, regions, and political ideologies. The framing process involved extensive
debates, discussions, and negotiations, reflecting a commitment to accommodating diverse
perspectives. The assembly drew inspiration from various sources, including the ideals of the

freedom struggle, the constitutional experiences of other nations, and the principles of justice and
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human rights.

The chairman of the Drafting Committee, B.R. Ambedkar, was instrumental in forming the
Constitution. His vision, influenced by the social justice movement, led to the inclusion of
provisions that addressed the historical injustices of caste-based discrimination. The framers also
sought to establish a democratic and secular polity, emphasising the separation of powers and

fundamental rights.

The historical context of the framing of the Indian Constitution was not only about addressing
immediate challenges but also about laying the foundations for a pluralistic and democratic
society. The Constitution, adopted on January 26, 1950, affirmed the commitment to unity in
diversity and provided a comprehensive framework for governance, delineating the powers of the
government and safeguarding the rights of individuals.

In essence, the historical context of the framing of the Indian Constitution reflects a nation's
aspirations for a just and inclusive society after a prolonged struggle for independence. The
document emerged as a beacon of hope, guiding India towards the ideals of democracy, social

justice, and constitutional governance.

Intent Behind Article 32 of the Indian Constitution:

The intent behind Article 32 of the Indian Constitution reflects a profound commitment to
safeguarding fundamental rights and ensuring access to justice for every citizen. Envisioned by
the framers of the Constitution as the "right to constitutional remedies,” As a constitutional
guarantee, Article 32 allows people to file a direct case with the Supreme Court to seek

compensation for rights violations.

The framers recognized the historical significance of providing citizens with an effective and
expeditious remedy against arbitrary state action or legislation that could infringe upon their
rights. The intent was to establish a direct and immediate recourse, ensuring that the Supreme
Court could act as the ultimate guardian of the Constitution. Article 32 embodies the belief that
the protection of fundamental rights is paramount for the preservation of democracy, justice, and
the rule of law.
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By empowering individuals with the right to move the Supreme Court, Article 32 aims to prevent
any erosion of constitutional values and acts as a deterrent against potential abuses of power. The
framers intended this provision to be a powerful tool for citizens, enabling them to assert their
rights and liberties against any encroachment by the state. In essence, Article 32 is a constitutional
guarantee that ensures justice is not delayed or denied, and citizens have a direct line to the highest

court for the enforcement of their fundamental rights.

The intent behind Article 32 goes beyond mere legal technicalities; it reflects a deep-seated
commitment to creating a just and equitable society where the rights of individuals are not just
theoretical ideals but practical and enforceable guarantees. It underscores the principle that the
judiciary plays a pivotal role in upholding the constitutional framework and ensuring that the
promises of the Constitution translate into tangible realities for every citizen. Thus, Article 32
stands as a testament to the framers' vision of a constitutional democracy where justice, equality,

and the rule of law prevail.

3. Constitutional Provisions

Article 32: Means by which the rights granted by this Part may be enforced

It is guaranteed that one may petition the Supreme Court through the proper channels to have the
rights granted by this Part enforced.For the enforcement of any of the rights granted by this Part,
the Supreme Court may issue directives, orders, or writs, including writs in the nature of habeas
corpus, mandamus, prohibition, quo warranto, and certiorari, as may be appropriate. Parliament
may by law give any other court the authority to exercise all or any of the powers that the Supreme
Court is authorised to exercise under clause (2), without impairing the powers granted to the

Supreme Court by clauses (1) and (2). The privilege protected by

This constitutional provision is fundamental in nature and grants citizens the right to directly
approach the Supreme Court for the enforcement of their fundamental rights. It also empowers
the Supreme Court to issue various writs to protect and enforce these rights. The provision reflects
the framers' intent to ensure that individuals have an accessible and effective remedy against any
violation of their fundamental rights.
Judicial Interpretations of Article 32:

Expansive Scope of Remedies:
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e Writs and Orders: The Supreme Court has interpreted Article 32 liberally, allowing for
the issuance of various writs, such as habeas corpus, mandamus, prohibition, quo

warranto, and certiorari, to ensure the enforcement of fundamental rights.

Guarantee of Access to Justice:

e Public Interest Litigation (PIL): The judiciary has expanded the scope of Article 32 to
allow individuals and organisations to approach the court on behalf of those who cannot
seek redress themselves, leading to the evolution of Public Interest Litigation as a

powerful tool for social justice.

Emergency Situations:

e Exceptional Circumstances: The Supreme Court has clarified that the right guaranteed by
Avrticle 32 shall not be suspended except under circumstances specifically provided for by

the Constitution, such as during a state of emergency.

Exclusive Jurisdiction of the Supreme Court:
e Primary Remedy: The Supreme Court has consistently asserted its exclusive jurisdiction
under Article 32 for the enforcement of fundamental rights, emphasising that it is the

primary and indispensable remedy available to citizens.

Parliamentary Empowerment:

e | egislative Authority: While Article 32 grants powers exclusively to the Supreme Court,
it also allows Parliament to empower other courts to exercise similar powers within their
local jurisdictions. This provision underscores a balance between the role of the apex court

and the potential delegation of powers to other courts.

Role in Judicial Review:

e Review of Legislative and Executive Actions: The Supreme Court, through Article 32,
engages in judicial review, ensuring that both legislative and executive actions adhere to
the principles of the Constitution and do not infringe upon fundamental rights.

Adaptability and Dynamism:

e Evolutionary Interpretation: The judiciary has adopted an adaptive and dynamic approach
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to interpret Article 32, allowing it to evolve in response to changing societal norms,

technological advancements, and emerging legal challenges.

These judicial interpretations collectively affirm the significance of Article 32 as a cornerstone
of the Indian Constitution, providing an effective and comprehensive mechanism for the

enforcement of fundamental rights.

Avrticle 32 and Article 226 of the Indian Constitution are integral components that embody the
right to equality, ensuring a robust and accessible framework for the enforcement of this

fundamental right.

On the other hand, Article 226 confers similar powers on the High Courts, extending the reach of
constitutional remedies to the state level. High Courts have the authority to grant writs for any
reason, including the protection of fundamental rights.This broader scope empowers the High

Courts to address not only violations of fundamental rights but also legal wrongs and injustices.

Both Article 32 and Article 226 are instrumental in upholding the right to equality. They provide
a direct pathway to justice, allowing individuals to challenge discriminatory laws, policies, or
actions that violate the principles of equality before the law. Whether it's cases related to
discrimination based on caste, gender, religion, or any other ground, these articles serve as
powerful tools to rectify injustices and ensure that all citizens enjoy equal protection under the

law.

Article 32 and Article 226 together create a formidable constitutional framework that guarantees
the right to equality. They embody the principle that justice should be accessible to all, and they
empower the judiciary to act as the guardian of fundamental rights, ensuring that the promise of

equality enshrined in the Constitution is upheld for every citizen.

4. LANDMARK CASES

The key judgments related to the Right to Equality in India have had a profound impact on the

country's jurisprudence. Here's an overview of their impact:
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1. Keshavananda Bharati v. State of Kerala (1973):

- Impact: The judgement established the basic structure doctrine, asserting that certain features
of the Constitution, including the Right to Equality, are beyond the amending power of the
legislature. This laid the foundation for a strong judicial review and protection of fundamental

rights.

2. State of West Bengal v. Anwar Ali Sarkar (1952):
- Impact: The judgement emphasised the importance of a reasonable classification and set the
precedent that any law that creates arbitrary and unreasonable classifications would violate the

Right to Equality.

3. Maneka Gandhi v. Union of India (1978):

- Impact: The judgement expanded the scope of Article 21, linking the Right to Life and
Personal Liberty with the Right to Equality by requiring fair and just procedures for the
deprivation of personal liberty. It reinforced the principle that laws must be just, fair, and
reasonable.

4. Indra Sawhney v. Union of India (1992):
- Impact: The judgement significantly impacted the reservation policy in India. It set a cap of
50% on reservations, introduced the concept of the creamy layer, and affirmed that reservations

should not compromise the efficiency of administration.

5. Vishaka v. State of Rajasthan (1997):
- Impact: The judgment addressed workplace sexual harassment, establishing guidelines for its
prevention. It recognized the Right to Equality and dignity of women as a fundamental right,

setting a precedent for protecting the rights of women in the workplace.

6. Navtej Singh Johar v. Union of India (2018):
- Impact: The decriminalisation of consensual same-sex relations in this judgement marked a
significant shift in societal and legal attitudes. It reinforced the principle that the Right to Equality

extends to all, regardless of sexual orientation, challenging discriminatory laws.
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7. Aruna Shanbaug v. Union of India (2011):
- Impact: The judgement recognized the Right to Die with Dignity as a facet of the Right to
Life. It contributed to the evolving understanding of the Right to Equality by acknowledging

individual autonomy and personal choices in certain situations.

8. M. Nagaraj v. Union of India (2006):
- Impact: The judgement addressed the reservation policy in promotions, laying down
conditions to balance the Right to Equality with the need for affirmative action. It influenced the

understanding of reservations and their implementation in public employment.

These judgments collectively have shaped the jurisprudence surrounding the Right to Equality in
India, emphasising principles of fairness, reasonableness, and justice. They have contributed to a
more nuanced understanding of equality, balancing individual rights with societal considerations

and reinforcing the judiciary's role in upholding constitutional values.

5.COMPARATIVE ANALYSIS

Comparing Article 32 with similar provisions in other constitutions

While there is no direct equivalent to Article 32 of the Indian Constitution in other jurisdictions,
several countries have constitutional provisions that serve similar purposes, providing a
mechanism for the enforcement of fundamental rights. Here are some comparisons with similar

provisions in other constitutions:

1. United States - Writ of Habeas Corpus (Article I, Section 9):

Comparison: The Writ of Habeas Corpus in the U.S. Constitution bears some similarities to
Article 32. Both provide a mechanism for individuals to seek judicial remedy against unlawful
detention, ensuring the protection of personal liberty.

2. South Africa - Section 38 of the Constitution:
Comparison: Section 38 of the South African Constitution allows individuals to enforce their
constitutional rights by approaching a court. It is similar to Article 32 in its focus on direct access

to the judiciary for the protection and enforcement of fundamental rights.
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3. Canada - Section 24 of the Charter of Rights and Freedoms:

Comparison: Section 24 of the Canadian Charter of Rights and Freedoms grants individuals the
right to remedy for violations of their rights and freedoms. While not directly equivalent to Article
32, it shares the goal of providing individuals with a means to seek legal redress for rights

violations.

4. Germany - Article 19 of the Basic Law:
Comparison: Article 19 of the German Basic Law allows individuals to seek recourse in the courts
for violations of their basic rights. While Germany does not have a provision exactly mirroring

Article 32, the constitutional commitment to protecting individual rights is evident.

5. South Korea - Article 37 of the Constitution:

Comparison: Article 37 of the South Korean Constitution allows citizens to petition the
Constitutional Court for the protection of their constitutional rights. This bears some similarity to
Article 32 in terms of providing a direct avenue for individuals to seek redress for rights

violations.

6. United Kingdom - Habeas Corpus Act 1679:

Comparison: While the UK does not have a specific constitutional provision like Article 32, the
Habeas Corpus Act 1679 serves a similar purpose by protecting individuals from unlawful
detention. The common law tradition in the UK has historically emphasised the protection of

personal liberty.

It's important to note that the specific mechanisms and procedures may vary among these
jurisdictions. Article 32 is unique in its comprehensive nature, combining the power of the
Supreme Court to issue various writs with the guarantee of direct access for individuals to enforce
their fundamental rights. The international comparison illustrates that different constitutional

traditions address the protection of individual rights through various legal provisions.

6. Challenges and Criticisms

Identifying challenges in the practical implementation of Article 32
The practical implementation of Article 32, which grants individuals the right to move the

Supreme Court for the enforcement of fundamental rights, faces several challenges in the Indian
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context. One significant obstacle lies in the accessibility and affordability of legal services. Many
citizens, especially those from marginalised and economically disadvantaged backgrounds, find
it challenging to navigate the legal system due to financial constraints and a lack of awareness
about their rights. This impedes the effective exercise of the right to approach the Supreme Court
for redressal. Additionally, the backlog of cases and delays in the judicial process hinder the
timely resolution of issues brought before the court through Article 32 petitions. The sheer
volume of cases often results in prolonged waiting periods, denying justice to those seeking
immediate relief. Another challenge involves the interpretation and application of Article 32
itself. There are ongoing debates about whether the scope of Article 32 should be expanded to
include social and economic rights or remain confined to civil and political rights. Striking a
balance between the need for judicial intervention and respecting the separation of powers poses
yet another challenge. Critics argue that an overly activist judiciary might encroach on the
legislative and executive domains, leading to concerns about judicial overreach. Addressing these
challenges requires a comprehensive approach, including legal reforms, increased legal literacy,
and measures to enhance the efficiency of the judicial system, ultimately ensuring that Article 32

serves as an accessible and effective means for individuals to seek justice.

Criticisms and debates surrounding the right to equality

The right to equality, a foundational principle in constitutional democracies, has not been without
its share of criticisms and debates. One significant critique revolves around the inherent tension
between the ideal of equality and the need for affirmative action to address historical injustices.
Critics argue that affirmative action policies, while aiming to uplift marginalised communities,
may inadvertently lead to reverse discrimination, creating new forms of inequality. Another
aspect of the debate centres on the practical implementation of the right to equality, with concerns
about the unequal distribution of resources and opportunities persisting despite legal safeguards.
The intersectionality of identities, including caste, gender, and economic status, further
complicates the effective realisation of equal rights for all. Additionally, the interpretation and
scope of the right to equality have been subjects of contention, with ongoing debates on whether
economic disparities should fall within its purview or if it should exclusively address civil and
political rights. Striking the right balance between promoting equality and preserving individual
freedoms has led to ongoing discussions about the appropriate role of the state in ensuring an
equitable society. While the right to equality is fundamental, navigating these criticisms and

debates remains crucial to refining legal frameworks and policies that genuinely promote a more
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just and inclusive society.

7. Judicial Activism

Role of the judiciary in enforcing Article 32

Judicial activism, particularly in the context of enforcing Article 32 of the Indian Constitution,
underscores the dynamic and proactive role of the judiciary in upholding fundamental rights.
Article 32 grants individuals the right to directly approach the Supreme Court for the enforcement
of these rights, and judicial activism manifests when the court actively interprets and expands the
scope of these constitutional guarantees. The judiciary, through its activism, goes beyond a
passive role of adjudication and takes an assertive stance to protect citizens' rights.

In enforcing Article 32, the judiciary engages in creative and innovative interpretations of
constitutional provisions to address contemporary challenges and injustices. Judicial activism
often involves the court not only interpreting the law but also shaping it to align with evolving
societal values. Landmark cases, such as Vishaka v. State of Rajasthan (1997) on sexual
harassment or Navtej Singh Johar v. Union of India (2018) on decriminalizing consensual same-
sex relations, exemplify instances where the judiciary, through Article 32, has actively
contributed to social and legal reform.

The role of the judiciary in enforcing Article 32 is instrumental in correcting systemic imbalances
and protecting citizens from arbitrary state action. Whether it is ensuring access to justice for the
marginalised, addressing environmental concerns, or promoting gender equality, judicial activism
through Article 32 becomes a catalyst for societal transformation. By interpreting fundamental
rights expansively and sometimes even anticipating potential violations, the judiciary acts as a

check on executive and legislative overreach.

However, debates surrounding judicial activism often raise questions about the separation of
powers and the judiciary's proper role. Critics argue that an overly activist judiciary may encroach
upon the legislative domain. Nonetheless, proponents contend that in a country like India, where
the Constitution is a living document, judicial activism is essential for ensuring that constitutional

ideals are not just theoretical aspirations but practical guarantees accessible to every citizen.

In conclusion, the role of the judiciary in enforcing Article 32 through judicial activism is a
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dynamic and evolving process. It reflects a commitment to ensuring that the constitutional
promise of fundamental rights is not only preserved but also adapts to the changing needs of
society. Judicial activism, when judiciously exercised, can be a powerful tool for upholding the

principles of justice, equality, and liberty enshrined in the Indian Constitution.

Examining instances of judicial activism in promoting equality

Judicial activism has played a crucial role in promoting equality within the Indian legal system,
with several landmark instances showcasing the judiciary's proactive stance in interpreting and
shaping the law to advance principles of justice and non-discrimination. Notable cases include
the Supreme Court's intervention in Hussainara Khatoon v. State of Bihar (1980), where it
actively addressed inhumane prison conditions, emphasising the right to a speedy trial as integral
to the right to life and personal liberty. In Vishaka v. State of Rajasthan (1997), the Court, in the
absence of legislation, formulated guidelines to prevent sexual harassment at workplaces,
demonstrating a commitment to gender equality. The decriminalisation of consensual same-sex
relations in Navtej Singh Johar v. Union of India (2018) marked a significant departure from
previous precedent, reflecting the judiciary's evolving interpretation of equality and non-
discrimination. Additionally, judgments such as Indra Sawhney v. Union of India (1992) and
Shayara Bano v. Union of India (2017) addressed reservations in public employment and the
practice of instant triple talag, respectively, showcasing the judiciary's proactive role in shaping
societal norms to align with constitutional principles. These instances illustrate how judicial
activism has been instrumental in interpreting and enforcing equality, fostering a more inclusive

and equitable legal landscape in India.

8. Leqislative and Policy Implications

Legislative measures complementing Article 32 of the Indian Constitution play a pivotal role in
reinforcing the constitutional guarantee of fundamental rights. While Article 32 empowers
individuals to directly approach the Supreme Court for the enforcement of these rights, legislative
enactments provide a broader legal framework to safeguard and promote constitutional values.
The National Human Rights Commission Act, 1993, establishes institutions to protect human
rights, offering an additional avenue for redressal. The Legal Services Authorities Act, 1987,
facilitates access to justice by providing legal aid, aligning with Article 39A's mandate for equal
justice. Acts like the Protection of Human Rights Act, 1993, and the Scheduled Castes and

Scheduled Tribes (Prevention of Atrocities) Act, 1989, address specific violations and
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discrimination, reinforcing the constitutional commitment to equality. The Right to Information
Act, 2005, complements Article 32 by promoting transparency and accountability, enabling
citizens to assert their right to information. Employment and labour laws, environmental
legislation, and disability rights laws further contribute to the realisation of fundamental rights.
These legislative measures collectively form a cohesive legal framework, supporting and
enhancing the potency of Article 32, and reflecting the commitment of the Indian legal system to

protect and uphold the constitutional rights of its citizens.

Policy implications for promoting equality

Promoting equality through policy initiatives is a fundamental aspect of fostering a just and
inclusive society. To achieve this, policies should address various dimensions of inequality and
discrimination. Comprehensive anti-discrimination policies are crucial, prohibiting biases based
on race, gender, religion, sexual orientation, disability, and other protected characteristics.
Affirmative action and inclusive policies should be implemented to redress historical
disadvantages, ensuring equal opportunities for all. Additionally, enforcing equal pay policies is
essential to rectify gender-based wage gaps. Education equity policies must focus on providing
marginalised communities with accessible and quality education. Healthcare access policies
should address disparities in health outcomes, particularly for vulnerable populations. Housing
equality policies must combat discrimination and segregation in housing markets. Criminal
justice reforms should aim to eliminate systemic biases and socio-economic disparities. Disability
rights legislation and workplace diversity and inclusion policies contribute to building an
accessible and equitable society. Policies that collect and analyse disaggregated data ensure the
monitoring of progress and identification of disparities. Public awareness campaigns play a
pivotal role in challenging stereotypes and prejudices. Adopting an intersectionality-informed
approach is crucial, recognizing and addressing the unique challenges faced by individuals with
intersecting identities. Overall, these policy implications, when implemented cohesively,
contribute to dismantling barriers and fostering an environment where equality becomes a
tangible reality for all citizens. Regular assessments and adjustments are necessary to ensure the

continued effectiveness of these policies in promoting equality over time.
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9. Conclusion

Article 32: Supervisor of Fundamental Rights In Indian jurisprudence, Article 32 is a beacon
of hope, an effective tool to protect the fundamental rights enshrined in the constitution. It
empowers India's highest judicial body to issue writs such as habeas corpus, mandamus,
prohibition, quo warranto and certiorari to enforce these fundamental rights. This extraordinary
power given to the Supreme Court underlines the central role of Article 32 in ensuring the sanctity
of the Constitution and protecting the dignity of every citizen. At the core of Article 32 is the
principle of judicial review, which is the cornerstone of democratic governance. The Supreme
Court is authorised to review the validity of any law or any institution, including the government,
if it finds that it violates fundamental rights. This power acts as a decisive check on administrative
overreach and ensures that no citizen's fundamental liberties are curtailed without due process of
law. The importance of Article 32 goes beyond its role against arbitrary actions. It serves as an
effective tool for social justice by empowering marginalised groups to seek redress for violations
of their fundamental rights. With its proactive participation in public interest litigation, the
Supreme Court defended the cause of the oppressed and extended the reach of constitutional
protection to the most vulnerable sections of society. The implications of Article 32 for the wider
constitutional framework are profound. It ensured judicial independence, upheld the rule of law
and promoted a culture of human rights in India. By giving individuals the right to challenge
violations of their fundamental rights, Article 32 has ensured that the Constitution remains a
living document that responds to the needs of a changing society. In conclusion, Article 32
occupies a very important place in the constitutional framework of India. It has proven to be an
effective tool to ensure personal freedoms, promote social justice and maintain the supremacy of
the Constitution. As India continues to face the challenges of a nascent democracy, Article 32
undoubtedly remains a beacon of hope to ensure that the fundamental rights of every citizen are

protected and upheld.
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